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DEQ S ON AND CERTI H CATI ON G- REPRESENTATI VE

h April 15, 1993, Teansters Lhion, Local 517, Qeanery
Enpl oyees and Drivers (Lhion) filed a petition for certification, seeking a
unit of all of the agricultural enpl oyees of GH & G Zysling Dairy (Zysling
or Enployer) . An election was held on April 21, 1993, wth the fol | ow ng

results:
Teansters 7
No WLhi on 2
Uhr esol ved

Challenged Ballots 2
Total Ballots Cast 11

Zysling filed several el ection objections. In the objections
set for hearing, Zysling alleged that an out cone determnative nunber of
its enpl oyees were di senfranchi sed because they were not given notice of
the election and did not vote. The objections also allege that the
Regional Drector did not adequately investigate whether Zysling was at 50
percent of peak enpl oynent during the pre-petition payroll period.

A hearing on the el ection objections was hel d on Novenber 29

and 30, 1993. (n Decenber 29, 1993, Investigative



Hearing Examner (I HE) Douglas Gall op i ssued a decision in which he found
it appropriate to overrule intheir entirety the el ection objections filed
by Zysling. 1 The | HE concl uded that the objections nust be overrul ed,
despite the perceived possibility of disenfranchi senent of enpl oyees,
because the failure to give notice to any additional Zysling enpl oyees was
due to Zysling's failure to alert the Regional Drector prior to the
el ection of the existence of such enployees. Zysling filed tinely
exceptions to the IHE s decision and the Msalia Regional Drector filed a
r esponse.
D SOBS AN

This natter was litigated prinarily as a case involving the
possi bl e di senfranchi senent of enpl oyees who were unknown to the Regi onal
Orector prior to the election and thus did not receive notice of or vote
inthe election. The IHEin turn focussed his analysis on this issue.
The IHE did not expressly determne if the individuals at issue were in
fact Zysling enpl oyees and thus di senfranchi sed. Instead, the | HE
anal yzed the case as one presenting the need to bal ance an enpl oyer's

failure to provide the information required by Regul ation

Iat the end of the hearing, Zysling wthdrewits objections wth
regard to enpl oyees of two contractors, Bushnell Industries and Amaral
Dairy Service. The individuals remaining at issue upon submssion to the
I|HE were a nutritionist, two enpl oyees of Robert Vanderham who farns
property adjoining the dairy, and 20-25 harvesting enpl oyees of Danel |
Brot hers who harvested on the adj oi ning property.
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20310, 2 along wth the prohibition of Regul ation 20365, subdi vision (c)(5)
agai nst all eging one's own conduct as grounds for setting aside an

el ection, against the countervailing evil of the potential

di senfranchi senent of an outcone determnative nunber of enpl oyees.

The | HE approached this difficult dilemma wth the view that,
whil e potential di senfranchisenent is to be taken very seriously, it is
appropriate to consider the circunstances of each case in light of the
various affected interests. dting the potential for encouragi ng abuse if
enpl oyers coul d seek to have el ections invalidated based on infornation
they failed to provide prior to the election, along wth the prejudice to
the union's interests and the burden on the resources of the Board, the | HE
concl uded that the el ection objections should be overruled. Inits
exceptions, Zysling takes issue with the bal ance struck by the | HE and
stresses as its prinary argunent that potential di senfranchi senent shoul d
be the overriding consideration. Zysling further contends that its failure

to provide infornation

>The Board' s regulations are codified at Title 8 Clifornia Gode of
Regul ations, section 20100, et seg. Regulation 20310 del i neates the
information that nust be provi ded by enpl oyers in response to petitions for
certification. The information required includes a statenent of the peak
enpl oyment for the current cal endar year and the nanes of all agricultural
enpl oyees in the unit sought who worked during the pre-petition payroll
period, including any hired through a | abor contractor.
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about possi bl e additional enpl oyees prior to the el ecti on was
whol |y uni ntentional and excusabl e. 3

D senf ranchi senent

A Bargaining Lhit Satus

(ovi ously, enpl oyees who are not in the bargai ning unit are not
eligible to vote and cannot be di senfranchised. Thus, we first wil
examne the record evidence to determne if the individual s at issue are
Zysling enpl oyees properly included in the bargai ni ng unit.?

The record establishes that the two individual s who worked for
Robert Vanderhamon the adjoi ning farmland owned by Zysling were i ndeed
his enpl oyees and not Zysling's. Gary Zysling testified that Vander ham
controls the terns and conditions of the two individuals, including the
setting of hours and wage rates, hiring and firing, and supervi sion.
Zysling, due to his general oversight of the farmng operation,5
occasi onal | y does sorne supervi sion of the two, but Vanderhamis chiefly
responsible for their supervision. Smlarly, Zysling testified that he
has the authority, should he di sapprove of their perfornance, to ask that

they be replaced. In that event, the

%G ven the focus of his analysis, the |HE did not reach the issue of
tﬂe peak determnation, and Zysling did not file an exception addressing
this issue.

“ps requi red by Labor Gode section 1156.2, the Regional D rector
properly determined the bargaining unit to include all agricultural
enpl oyees of Zysling in the Sate of Galifornia.

>The property is | eased to Vander hamand he grows crops whi ch
Zysling agrees to buy for feed.
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i ndi vi dual would no | onger work on that property but mght be assigned by
Vanderhamto one of his operations not involving Zysling property. Thus,
Zysling' s invol venent with these two individuals is insufficient to
establish either a direct enpl oynment relationship wth themor a joint
enpl oyer rel ati onshi p w th Vander ham

In addition, there is insufficient evidence to establish that
Zysling and Vanderhamconstituted a single enpl oyer. The Board has
adopted the four factors used by the National Labor Rel ations Board, (1)
interrelation of operations, (2) centralized control of |abor relations,
(3) common nanagenent, and (4) common ownership and financial control,
wth centralized control of |abor relations regarded as the critical
factor. (certified ecrcr Farns and Q son Farns, Inc. (1990) 16 ALRB No. 7;
Andrews D stribution ., Inc. (1988) 14 ALRB No. 19.)

There is no evidence of common ownershi p and, as detail ed
above, the nost critical factor, centralized control of |abor relations,
Is also absent. The only evidence of interrelation of operations and
common nmanagenent is sinply Gary Zysling s testinony that he engaged in
general oversight of the farmng operation to ensure the feed crop net his
speci fications and that the two Vander ham enpl oyees occasi onal |y perfor ned
work on the dairy property. This is insufficient to support a single

enpl oyer theory.

20 ALRB No. 3 5.



The evidence wth regard to the unit status of the nutritioni st
and the Danel | Brothers harvesting crewis |less clear. There was testinony
that the nutritionist receives a fixed anount of noney each nonth from
Zysling regard ess of how nuch tine he spends at the dairy, though he is
usual |y there two or three tines a week for two to four hours at a tine.
Gary Zysling was unable to recall if the wages of the nutritionist, who
al so works for other conpanies, were reported to the appropriate
authorities in the sane nanner as those of other enpl oyees.

If Danell Brothers is a customharvester, then its enpl oyees
woul d not be part of the unit and their potential disenfranchisement woul d
no longer be an issue. However, the |HE made no finding on this point and
it is not clear fromthe record whether Danell Brothers is a |abor
contractor or a customharvester. The crop is harvested by crew nenbers
oper ati ng choppers, which nechanically fill trucks that are then driven to
the dairy and dunped in silage pits. A person operating a bul | dozer then
stacks, bul | dozes, and conpacts the grain. That is all the record
reveal s.

S nce Zysling had the burden of proof in this
pr oceedi ng, 6 equi vocal evidence is insufficient to establish its clains.

Gonsequently, in addition to our finding above that the

6The party filing el ection objections bears the burden of proving by
a preponderance of evidence that its objections are neritorious and
warrant setting aside the election. (J. oerti, Inc.. et al. (1984) 10
ALRB No. 50; Bright's Nursery (1984) 10 ALRB No. 18.)
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two individual s working for Vanderhamare not Zysling enpl oyees, we find
that Zysling failed to establish that the nutritionist and the Danel |
Brothers crew were Zysling enpl oyees. These findi ngs provide an
i ndependent basis for dismssing the clai mof disenfranchisenent, for such
i ndi vidual s coul d not have been di senfranchised if they are not Zysling
enpl oyees properly within the bargaining unit. In addition, as di scussed
bel ow, there is another reason why this cla mnust be rejected.
B. Pre-petition Higibility Period

Assuming arguendo that Zysling had successful ly shown that the
Danel | Brothers crew were Zysling enpl oyees properly wthin the bargai ni ng
unit, the record nonethel ess reveal s that the crew was not di senfranchi sed.
The potential for disenfranchi senent arises only where the enpl oyees who
were not given the opportunity to vote in fact woul d have been eligible to
vote. Indeed, that was the situation in the cases cited by the | HE and the
parties in the present case. (See Perry Farns. Inc.. 6t al. V. ALRB (1978)
86 Cal . App. 3d 448 [150 Cal . Rotr. 495]; gequoia Qange (., et al. (1985 11
ALRB No. 21.) Here, Zysling has failed to establish that the Danel |

Brot hers crew nenbers woul d have been eligible voters, even if they had

been shown to be in the bargai ni ng unit.7

7It appears fromthe record that the nutritionist and the two
Vander ham enpl oyees woul d have been eligible to vote if they had been
Zysling enpl oyees. However, as noted above, we find that the two Vander ham
enpl oyees are not in the bargaining unit and that Zysling failed to nake an
adequat e show ng that the nutritionist was inthe unit.

20 ALRB No. 3 1.



Pursuant to Labor Gode section 1157, only those agricul tural
enpl oyees of the enpl oyer who worked during the payrol | period i mediately
preceding the filing of the election petition are eligible to vote. In
this case, the pre-petition payroll period was March 16-31, 1993. In his
decl aration submtted along wth the el ection objections, Gary Zysling
stated that the peopl e harvesting on the adjoining | and worked from Apri
1-15, 1993, outside the pre-petition payroll period. Zysling s testinony
at hearing added only confusion to the issue, since he alternately
asserted that his declaration mstakenly referred to April 1-15 rat her
than March 1-15, and that the Danell Brothers crew was working at the tine
of the election on April 21, 1993. In any event, he at no tine asserted
that the Danell Brothers crew worked during the period of March 16-31,
1993. No docurnentary evi dence was presented to show when t he Danel
Brothers crew worked on Zysling' s farml and.

In sum this case does not rai se genui ne i ssues of outcone
determnati ve di senfranchi senent because Zysling failed to prove that the
individuals at issue were in the bargaining unit and, wth regard to the
Canel | Brothers crew nenbers, failed to showthat they woul d have been
eligible to vote even if they were in the bargaining unit.

CERTI FH CATI ON

VW conclude that Zysling has failed to denonstrate that an
out cone determ native nunber of eligible voters were di senfranchi sed by

| ack of notice and opportunity to vote in the

20 AARB No. 3 8.



election. Having thus found no nerit in the exceptions to the IHE s
recommendation that the el ection objections be overrul ed, we order that the
results of the el ection conducted on April 21, 1993 be upheld and that the
Teansters Lhion, Local 517 Qeanery Enpl oyees & Drivers, be certified as
the excl usive collective bargaining representative of all of the
agricultural enployees of GH& GZysling Dairy in the state of Galifornia
DATED  April 22, 1994

BRUCE J; JAN QAN Chai rman
é/é?‘prﬂim ML“%_«__
| VONNE RAMOS R CHARDSON  Menber

(e Dol

LINDA A FR G Menber
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CASE SUMVARY

GH & G ZYSLING DA RY 20 ALRB No. 3
(Teansters Unhion, Local 517) Case \o. 93-RG 3-M

Deci sion of the Investigative Heari ng Exam ner

h Decenber 29, 1993, Investigative Hearing Examner (1HE) Dougl as Gil | op

i ssued a decision in which he found it appropriate to overrule in their
entirety the el ection objections filed by GH& G Zysling Dairy (Zysling).
In the objections set for hearing, Zysling alleged that an out cone
determnative nunber of its enpl oyees were di senfranchi sed because they
were not given notice of the election and did not vote. In its objections,
Zysling also alleged that the regional director did not adequately

i nvestigate whether Zysling was at 50%of peak enpl oynent. The |HE

concl uded that the objections nust be overrul ed, despite the possible

di senfranchi senent of enpl oyees, because the failure to give notice to any
addi tional Zysling enpl oyees was due to Zysling s failure to alert the
regional director prior to the el ection of the existence of such enpl oyees.
Zysling filed tinely exceptions to the IHE s decision and the Misalia
Regional Drector filed a response.

Boar d Deci si on

The Board affirned the |HE s recormendation that the el ecti on be certified,
but found it unnecessary in doing so to bal ance Zysling’s failure to
provide information prior to the el ection agai nst the possi bl e

di senfranchi senent of enpl oyees. Instead, the Board found that Zysling
failed to neet its burden to denonstrate a |l egitinate cl ai mof

di senfranchi senent because Zysling failed to prove that the individual s at

i ssue were Zysling enpl oyees and, therefore, in the bargaining unit.

First, the Board found that the record evi dence established that two of the
i ndi vi dual s were not enpl oyees of Zysling, but of the farner who | eased the
adjoining land, Robert Vanderham The Board al so found no evi dence that
Zysling and Vanderhamwere joint enpl oyers or constituted a single
enployer. Wth regard to a nutritionist and a 20-25 nenber harvesting crew
provi ded by Danel |l Brothers which worked on the adjoi ning property, the
Board found that the evidence was equivocal and therefore insufficient to
denonstrate that they were Zysling enpl oyees. In the case of the
harvesting crew, their status was unproven because it was uncl ear whet her
Danel | Brothers was acting as a |l abor contractor or a custom harvester.



The Board al so found that the record was insufficient to establish that
the Danell Brothers crew woul d have been eligible to vote even if they had
been shown to be Zysling enpl oyees. Zysling gave varying dates as to when
the crew was working on the property, but none of the asserted dates fell
withinthe eligibility period of March 16-31, 1993.

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

20 ALRB No. 3 2.
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DOUJAS GALLCP.  This hearing was conduct ed on Novenber 29 and 30,
1993 at Msalia, Galifornia. It was based on certain objections to the
conduct of election filed by GH & G Zysling Dairy (herei nafter Enpl oyer),
whi ch were noticed for hearing by the Executive Secretary of the
Agricultural Labor Relations Board (hereinafter Boar d)1 The obj ecti ons
followed a Board el ecti on conducted on April 21, 1993, in which seven
votes were cast favoring representation by Teansters Uhion, Local 517,

G eanery Enpl oyees and Drivers (hereinafter Lhion) , two votes were cast
for no union, and there were two non-determnative chal | enged bal l ots. A
the close of the hearing, the Enpl oyer and Gounsel for the Regional
Orector presented oral argunent.

Uoon the entire record, including the docunents received into
evidence, and for which official notice has been taken, ny observation of
the wtnesses and after careful consideration of the argunents presented,
| make the follow ng findings of fact and concl usi on of | aw

FI ND NS GF FACT

The Lhion filed a petition for certification, notice of intent to
organi ze and notice of intent to take access on April 15, 1993, after
serving the Enpl oyer wth those docunents on April 14. The petition sets
forth a bargaining unit consisting of all agricultural enpl oyees of the

Enpl oyer, wth nine unit nenbers.

1(1 her objections filed by the Enpl oyer were dismssed by the
Executive Secretary. Onh appeal by the Enployer, the Board affirned
those di smssal s.



The Enpl oyer filed original and amended responses to the petition.

The responses contain the same information, other than infornation
concerning a contractor, Valley Farm Service, whose three enpl oyees were
initially included in the unit, and then del eted by the anendnent, |eavi ng
nine unit nenbers. The Enpl oyer listed no other contractors supplying

| abor to the Enpl oyer.

The Enpl oyer al so disputed the unit description, contending the
appropriate unit should include all dairy enpl oyees of the Enployer at its
Onuba, Galifornia facility, rather than all agricultural enpl oyees. The
Enpl oyer, in the responses, stated it ows 160 acres of farmland next to
its dairy, but listed no enployees in either the petitioned-for unit or the
unit it contended was appropriate, other than the nine dairy enpl oyees and,
inthe original response, those enpl oyees of Valley Farm Servi ce working at
the dairy. The Enpl oyer set forth facts establishing the voting
eligibility period as March 15-31, 1993. The responses further stated there
was no issue of peak enpl oynent raised by the petition.

At notine prior tothe election did the Enpl oyer otherw se informthe
Board agent responsi bl e for processing the petition that enpl oyees of other
persons or entities mght be properly included in the unit. After the
el ection, the Enployer for the first tine contended, in its objections,
that a substantial nunber of such enpl oyees had been i nproperly

di senfranchi sed i n



the el ection. 2

The objections set for hearing all concern certain groups
of these enpl oyees. None of the enpl oyees' nanes appeared on the
Ewployer's eligibility lists.

A the hearing, the Enpl oyer withdrewits objections based on the
failure to give notice of the election to enpl oyees of two contractors,
Bushnel | Industries and Anaral Dairy Service. This left the unit
inclusion of a nutritionist, tw enpl oyees of a farner naned Robert
Vander ham and 20-25 harvesting enpl oyees of Danell Brothers at issue. The
Visalia Regional Orector, however, contends that even if these enpl oyees
shoul d have been included in the unit, the objections are invalid, because
the di senfranchi senent of those enpl oyees resulted fromthe Enpl oyer's

conduct .

ANALYS S AND GONCLUSI ONS GF LAW

Section 20310 of the Board' s Regul ations requires enpl oyers to
provide unit infornation in response to petitions for certification,
including the names of all |abor contractors supplying enpl oyees to the
enpl oyer during the eligibility period, or during the peak season if they
work on a seasonal basis, the names of the contractors' enpl oyees and
i nformati on concerni ng when the peak season occurs. Al the above
informati on was requested in the standard response formsent to the
Enpl oyer, but virtually none of that information was provided. Based on

the Enpl oyer's unit description, it is

2t is undi sputed that only enpl oyees directly enpl oyed by the
Enpl oyer were notified of the el ection.

4.



apparent the failure to list the other contractors or their enpl oyees
resulted fromthe Enpl oyer's position as to the appropriate unit. The
Enpl oyer, however, was still obligated to furnish those nanmes, along with
rel evant peak season information.® See Tenneco Vst. Inc. (1977) 3 ALRB Nb.
92; Yoder Brothers (1976) 2 ALRB No. 4; Cardinal D stributing Gonpany
(1977) 3 ALRB Nb. 23.

Section 20310(e) sets forth sancti ons whi ch nay be inposed for
failure to conply wth these obligations, including presunptions of
enpl oyee support for the petition, eligibility for voters not on the
eligibility list and tineliness of the petition wth respect to peak
season. See Cardinal Dstributing Conpany. supra, Hlice Estate M neyards
(1978) 4 ALRB No. 71. A separate reqgul ation, section 20365(c) (5),

prohibits a party fromalleging its ow conduct, or the conduct of its
agents, as grounds for setting aside an el ection.

QGounsel for the Regional Drector cites Miranaka Farns (1983) 9 ALRB

No. 20, for the proposition that the Enployer's failure to provide
information concerning the contractors and peak season, or to submt a
conplete eligibility list autonatically precl udes consideration of
obj ections arising fromunit inclusion issues and the |ack of notice to

enpl oyees of the

*The Enpl oyer's passing reference to its ownership of contiguous farm
land was insufficient to satisfy its obligation to list contractors and
enpl oyees under 8§ 20310. The peak season infornation nay be relevant in
considering the unit inclusion of Danell Brothers' enpl oyees, who harvest
crops grown at the Enpl oyer's premses on a seasonal basi s.



election. Wile it is correct that the Board, in Miranaka Farns.

considered the enployer's failure to provide an accurate eligibility list
to preclude consideration of its objection based thereon, there was no
allegation the conduct of that el ection disenfranchi sed any enpl oyee. To

the contrary, the enployer in Miranaka Farns contended ineligible voters

were permtted to vote. This is clearly distinguishabl e, since the
enpl oyer was permtted to have an observer at the el ection, who coul d
chal | enge such voters.

In a case where the Board did i nvoke § 20365(c)(5), wth the result
of disenfranchising 75%of the potential bargaining unit, it was reversed
by the Galifornia Gourt of Appeal. The Court held that the Board had
failed to consider the rights of disenfranchi sed enpl oyees, a paranount
concern, when invoking 8 20365(c)(5), and refused to enforce a bargai ni ng
order arising fromthe certification. Perry Farns. Inc., et al. v. ALRB

(1978) 86 Cal . App. 3d 448 [150 Cal. Rptr. 495]. It is noted, however,

that the election at Perry Farns took place shortly after § 20365(c)(5)
becane effective, involved a strike election providing little tine for the
enpl oyer to conply wth its obligations, and the Gourt found the Board
agent processing the petition did not adequately investigate the potenti al
for additional eligible voters, even though aware of facts suggesting the
exi stence of such enpl oyees.

It appears the Board, as the result of this decision, may not

automatical ly overrul e objections which result in the

6.



di senfranchi senent of nmany potentially eligible voters, on the sol e basis

of enpl oyer msconduct. Thus, in Sequoia Oange Conpany, et al. (1985 11

ALRB Nb. 21, it declined to affirman admnistrative | aw judge' s
recomrmendat i on overruling an enpl oyer's obj ection, where it was the
enpl oyer' s nonconpl i ance wth 8 20310 which | ed to the di senfranchi senent

of many potentially eligible voters. Qdting, inter alia. Perry Farns.

Inc.. et al., supra, the Board | eft the i ssue open, subject to resol ution

onits other rulings in the case.

The instant case involves the potential disenfranchi senent of about
75%of the unit enpl oyees, and the undersigned believes this is an
inportant factor to consider. n the other hand, the Board's resources, as
well as the Lhion's resulting froma second organi zi ng canpai gn and
election are also inportant. In addition, as Gounsel for the Regional
O rector contends, sustaining objections arising frominproperly described
and inconplete unit information wll encourage enpl oyers to engage i n such
tactics, ultimately resulting in the frustration of nany nore enpl oyees'
representati onal w shes, while objections are processed, appeals are filed
and rerun el ections are conducted. Therefore, it is appropriate to consider
the facts of the case at hand in light of the various affected interests.

In this case, the Enpl oyer was represented by highly experienced
counsel , and its responses to the petition did not occur under the extrene
tine constraints of a strike-related certification election. S nce the

Enpl oyer, inits initial



response, included one contractor's enployees in the unit, it nay be
inferred that it considered, and rejected the possibility of including
enpl oyees of other entities. Indeed, the Enpl oyer sought to decrease the
petitioned-for scope of the unit, by [imting it toits dairy enpl oyees.

Furthernore, unlike in Perry Farns. Inc., there has been no evi dence

presented establishing a failure by the Board's agents to adequately
I nvestigate the petition.

Therefore, the undersigned considers the Epl oyer' s non-conpl i ance
wth 8 20310 to have been intentional, serious and unexcused. The effect
of a potentially favorable ruling on the nerits of these objections wll
be to seriously prejudice the Lhion, and to inpose an i medi ate and | ong-
termfinancial burden on the Board, which it is ill-equipped to assune.
n the other hand, while the potentially di senfranchi sed voters nmay
constitute about 75%of the bargaining unit, they are relatively fewin
actual nunbers, and there wll be the option of a decertification
el ection.

Accordi ngly, based on the above considerations, it is appropriate to
overrule the Enpl oyer's objections. Inlight of this ruling, it is
questi onabl e whet her the unit inclusion issues should be resolved in this

proceedi ng. See Miranaka Farns. supra. FRather, should the parties seek a

resol ution of these issues, either the Enpl oyer or the Lhion nay file a
unit clarification petition, under 8 20385 of the Board' s regul ati ons,

whi ch nmay be deci ded based on the record herein, and any

8



addi ti onal evidence the Board deens appropri ate.
RECOMENDED CRDER

The Enployer's (bjections to Gonduct of the Hection are
overruled intheir entirety, and a certification of representative
shal | issue.

DATED Decenber 29, 1993

DOUAAS GALCP,
Investigative Hearing Gficer
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